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to resort to arbitration where disputes arose between Arab tribes, 3 or between Muslims and non-Muslims, the latter signified particularly with the signing of the 622 AD Medinah Treaty. It is undeniable that the Islamic legal tradition, and more particularly the teachings of the Hanbali school, has played a significant role in the shaping of the Saudi attitude toward arbitration, 4 but to argue that Islam necessarily thwarts arbitration is unsustainable because neighbouring Arab countries enjoying the same legal traditions have established themselves as favourable arbitration fora and credible countries of enforcement. Saudi conservatism in the field of arbitration, therefore, may currently be attributed to a series of arbitral awards rendered in the aftermath of the early decolonisation and nationalisation era, in which some arbitrators undermined Islamic law as the applicable law of the relevant contracts on the ground that it was either insufficiently elaborate and therefore unsuitable for settling business disputes, 5 or that it simply could not secure the interests of private parties. 6 The rejection of Islamic law (as a necessary extension of local laws premised exclusively on the Shari'a ) is even more remarkable if one considers that the parties had agreed that Islamic (or Saudi law, where relevant) was in part or in whole the applicable law of the contract. 7 As a result of the ARAMCO award, the Saudi government adopted Resolution 58, which effectively closed the doors to all government agencies to arbitrate with third entities. 8 The legal nature of arbitration is itself hotly contested in Islamic jurisprudence. Some scholars are of the view that arbitration is no more than a form of conciliation whose purpose is to make peace between spouses, or, more broadly for our purposes, the contracting parties. 9 Others believe that arbitration is a mechanism with binding character and in fact this is the prevailing view among 3 Reported in LIAMCO v. Libyan Arab Republic (1981) 62 ILR 140. 4 the Hanbali school, which itself is the dominant Islamic jurisprudence in Saudi Arabia. 10 In any event, mediation forms a very significant part of popular and legal culture in Saudi Arabia because the judge's first duty is to mediate between the parties before commencing trial proceedings. Equally, specialised commissions under the Ministry of Commerce and Industry, the Ministry of Labour and Social Affairs and the Saudi Monetary Agency, to which disputes are referred, are not judicial bodies and mediation is an essential part of their functions. For instance, Article A of the Royal Decree establishing the Committee for the Settlement of Banking Disputes provides for the formation of a specialised committee with the aim of resolving conflicts with respect to banking disputes in accordance with the contract signed by the parties. 11 Moreover, there are a number of social factors that render mediation, in some cases, the most appropriate means of settling disputes.
The very limited number of cases in which Saudi public entities are involved in disputes with foreign investors do not usually reach the stage of arbitration. 12 More recently, the Saudi practice, as reflected in a series of 2004 gas concession agreements, provides for a negotiating period of nine months before any of the parties can refer the dispute to arbitration. These considerations aside, reference to arbitration in business contracts is very common and by no means a rare phenomenon. This article does not examine arbitrations and contracts in which the Saudi government is a party. Rather, it discusses the intricacies of Saudi legislation with respect to disputes referred to arbitration in which at least one of the parties is either a Saudi national, an entity incorporated in Saudi Arabia, or where a Saudi element is somehow involved over which Saudi courts would normally entertain jurisdiction. The article traces all the stages, from the drafting of the arbitral clause to the enforcement of the award, to demonstrate the restrictions imposed therein by Saudi law and the binding supervisory authority of Saudi courts. The authors do not rely solely on the provisions of Saudi arbitral legislation, but instead strive to determine whether and to what degree the relevant Saudi legislation is in conformity with Hanbali teachings pertaining to arbitration, and if the these two sources of law are considered equally by the judicial authorities. of the Commercial Court Code of 1931. 13 The Implementing Rules of the Act were subsequently adopted by Royal Decree in 1985. 14 The purpose of the Implementing Rules was to supplement lacunae in the Act and provide guidance on particular aspects of Saudi arbitral proceedings. More specifically, the Act is silent regarding numerous procedural issues, such as the rules pertaining to the delivery of arbitral awards, notifications as to the process and communication between the parties and the arbitral tribunal and between the arbitral tribunal and third parties, the seat of the arbitral tribunal, and others. It will be demonstrated that the Act constitutes a codification of the Hanbali law of arbitration 15 as elaborated by Ibn Taymiyyah, (1263-1328), in his collection of Fatwas 16 and Ibn Qudamah (1146-1223), in his comprehensive work Almoghni , which is considered the most authoritative source of Hanbali teachings until the present day. 17 The Act provides a framework for flexible commercial arbitration with a view to establishing it as a real and effective alternative dispute resolution mechanism. Prior to the adoption of the 1983 Act, arbitration existed only as a theoretical possibility on account of several factors. First, the courts at the time did not recognise arbitration agreements or clauses, even where the parties claimed a contractual entitlement to arbitrate as a result. Even where the court approved the arbitration agreement or clause, the subsequent enforcement of the arbitral award was wholly voluntary. 18 Accordingly, reference to arbitration was very limited. Secondly, the jurisdictional conflict between the Saudi Commercial Court 19 and Shari'a courts culminated in rendering arbitration ineffective and time-consuming. Although, the Arbitration Act of 1983 superseded the arbitration provisions of the Commercial Court Code of 1931, ad hoc 13 Reprinted in Umm Alqura Gazette arbitrations lacking a commercial character are still governed by the provisions of the Commercial Court Code. 20 While one generally speaks of either ad hoc or institutional arbitration, in Saudi Arabia there is yet another classification on the basis of the nature of the dispute as either compulsory or voluntary arbitration. As a general rule, resort to arbitration is voluntary 21 except where the regulator recommends the compulsory route in a particular case. The rationale behind this classification is to restrict the jurisdiction of the Shari'a courts with respect to some controversial matters under the Shari'a , and also to avoid the conflict between Shari'a and Saudi law, on the one hand, and Saudi law and some customs and traditions, on the other hand. 22 The Arbitration Act of 1983 is relatively brief and ambiguous in part and, as already stated, lacks detail with respect to some key issues of the arbitration proceedings. Most ambiguous issues were ironed out in the Implementing Rules of 1985. The Implementing Rules are elaborate and highly influential for both arbitral tribunals and the judicial bodies overseeing the arbitral process in Saudi Arabia. The following sections provide an analysis of the Rules with reference to Hanbali arbitration law and the relevant laws in Saudi Arabia, especially the Law of Procedure Before Shari'a Courts. 23 III 
III. THE 'COMPETENT AUTHORITIES'
In accordance with article 1 of the Implementing Rules, arbitration is not permitted with respect to disputes for which conciliation itself is not permitted, such as hodoud , 24 as well as in all matters relating to public order. As a result, the 1983 Arbitration Act followed the restriction imposed by some Hanbali scholars and rejected arbitrability in criminal matters because they lack a commercial character, and are moreover related to the power of the state. 25 Hanbali jurisprudence confers upon an arbitrator the same jurisdiction as a court judge. Ibn Taymiyyah did not restrict the scope of arbitration, giving it instead the same authority and function as litigation, save that an arbitral award is of no value without judicial investigation and confirmation. 26 20 Albejad, supra n. 18 at p. 30. 21 1983 Arbitration Act, art. 1. 22 Albejad, supra n. 18 at p. 51. Disputes related to tobacco products, insurance, musical instruments and recordings are compulsorily referred to arbitration. 23 As we have already noted, under Hanbali teachings arbitration is equivalent to litigation and the arbitrator is thus analogous to a private judge having specific jurisdiction over the issue at hand only. The capacity of parties to refer a matter to arbitration requires full legal capacity with respect to age and state of mind. 27 The guardian of a minor, an appointed guardian or trustee of a charitable trust, or what is so-called in Arabic waqf , cannot conclude arbitration agreements unless authorised by the court. 28 An arbitral award against the guardian of an incapacitated person is invalid if it harms the interests of that person, unless approved by a court. 29 In accordance with article 5 of the Arbitration Act, the arbitration agreement must be submitted for approval to the competent authority responsible for the subject matter of the dispute. 30 Within its remit of review of arbitration agreements, the competent authority definitively decides on the existence of possible contradictions with Saudi substantive and procedural law, as well as any violation of public policy. The only three competent authorities are the Diwan Alamzalim (Board of Grievances), the Ministry of Commerce and the Chambers of Commerce and Industry. A fourth authority exists, the Committee for the Settlement of Banking Disputes, whose jurisdiction and powers are exceptional, however, and only in relation to banking disputes. The authority of this entity will be analysed separately in a following section. Upon approval of the arbitration agreement, the competent authority is under an obligation to inform the arbitral tribunal of its decision and subsequently advise it to proceed to the merits of the dispute at issue. If any of the parties refuses to arbitrate after concluding a binding, and approved, arbitration clause, the other party may compose the compromis unilaterally, but always under the supervision of the competent authority. 31 Where the arbitration agreement (or clause) satisfies all the requirements for approval but remains contested by one of the parties, the competent authority will inform the arbitral tribunal of its approval and ask it to proceed as normal. 32 Let us now examine the legal nature and status of the three afore-mentioned competent authorities.
The Board of Grievances, Diwan Almazalim, was created in 1955 as a department of the Council of Ministers, Majlis Al Wuzara'. 33 The Board was later reconstituted as an independent entity. 34 At first the Board served as a general clearing-house for complaints of a general nature, but it has since evolved into the most important administrative and judicial entity outside the Shari'a courts. 35 Some authors have argued that the Diwan Almazalim is a sort of Conseil d'Etat, 36 and was itself transplanted from the Egyptian legal system, which in turn was premised on the Code of Napoleon. However, the principle 27 1985 Implementing Rules, art. 2. See M. Zahraa, 'The Legal Capacity of Women in Islamic Law' in (1996) 11 Arab LQ 245. 28 of Qadi Almazalim is well known in Shari'a treatises many centuries prior to the promulgation of Napoleonic laws. 37 Upon its establishment, the Diwan Almazalim's competence was limited to receiving and investigating complaints in cases where the government or a governmental entity was a party to a dispute. 38 Due to the rapid economic growth following the oil boom in the 1970s and the trend to reduce the load of Shari'a courts (as well as a desire to found a specialised legal body for settling commercial matters where the application of strict Shari'a rules was viewed as an impediment to the flow of foreign investment), the settlement of commercial and investment disputes was conveniently added to the competence of the Diwan. 39 The Resolution granting the Diwan its additional competence of settling commercial disputes expressly provided, however, that this was a temporary measure until such time as independent commercial courts came into existence or were reconstituted. 40 Prior to Resolution 261, the Diwan was given the power to consider applications for the execution of foreign judgments and foreign arbitral awards where questions of public policy were at issue. 41 The effect of a new Resolution that was adopted in September 2007 was to remove some of the Diwan's usual competencies as a commercial court and transfer them to the Ministry of Justice. However, for the purposes of our discussion, the supervision of arbitral proceedings is still under its jurisdiction and according to the new Resolution, the process will take at least two years before the new commercial courts are able to start functioning. The new Resolution also provides for moving the Review Committee for Commercial Matters to the proposed Court of Appeal. 42 In the meantime, the Diwan's competence remains unchanged.
The Arbitration Act of 1983, the Committee was the principal supervisory body for supervising arbitral proceedings. 43 The Committee was composed of three branches that sat in Jeddah, Riyadh and Dammam. Each branch was composed of three full-time members, of whom two were trained in Shari'a law and nominated by the Ministry of Justice, while the third was a legal consultant trained in Saudi law and nominated by the Ministry of Justice. The Committee applied the Shari'a law of procedure and evidence and the commercial codes and royal decrees as substantive law. However, it may validly be claimed that the Regulations applied by the Committee were out of date in many respects, given that most of them were adopted prior to the 1980s and have not since been subject to modifying improvements and modernisation. 44 After the enactment of the new regulations, this Committee no longer exists and reference to it is made here to give the reader an understanding of the way in which the newly formed commercial courts were established as a successor to the Committee for the Settlement of Commercial Disputes and the commercial department of the Diwan Almazalim.
The role of the Chamber of Commerce and Industry as a competent authority is regulated by article 5 of the Chamber of Commerce and Industry Regulation. According to this, the Chambers are competent to resolve business disputes by arbitration if the parties so agree. 45 There is little other in Saudi legislation on the nature and functions of the Chambers. It has been noted that the Chamber of Commerce and Industry is not a popular supervisory body of arbitration in Saudi Arabia. Moreover, the Chamber is not the ideal supervisor of arbitral proceedings for the reason that the Chamber itself is not a judicial or a semi-judicial body. The Chamber mainly focuses on ad hoc arbitrations under the UNCITRAL Rules and enjoys no popularity in Saudi Arabia because its function depends heavily on the good faith of the parties to the dispute.
a (a) Supervisory Role of the Arbitration Clause and Compromis by the Competent Authorities
Article 7 of the Implementing Rules deals with the role of the supervisory authority vis-à-vis the arbitral proceedings. The supervisory authority is the authority initially endowed with jurisdiction over the dispute as a whole, including the question as to whether the dispute is subject to arbitration through an arbitration agreement or clause, in the first place. This entity is obligated to issue a decision approving the arbitration agreement within 15 days of submission 43 of the agreement and must thereafter notify the arbitral tribunal of its decision. 46 Article 7, thus, codifies the teaching of Ibn Taymiyyah who considered the arbitral award to be of no value without prior judicial confirmation. 47 The existence of multiple competent authorities for the settlement of commercial disputes might seem problematic; however, it should be stated that the Diwan Almazalim has supremacy over the Committee for the Settlement of Commercial Disputes of the Ministry of Commerce and Industry. Regardless of the very recent change in the Charter of the Diwan Almazalim, which had the effect of ceding the competence of settling commercial disputes to the Ministry of Justice, the supervision of arbitral proceedings continues to remain within the Diwan's competences. 48 As a general rule, the parties are bound by the Arbitration Act and Implementing Rules at all stages of the process and as a result if any agreement or action concluded therein is in conflict with this legislation it will be deemed null and void. The Diwan in its decision 53/T/4 of 1414 H (1994) nullified an arbitral award made without the supervision and approval of the competent authority. In that case, the parties agreed to arbitrate under the supervision of an entity other than the competent authority originally having jurisdiction over the dispute. The Review Committee of the Diwan set aside the award on the afore-mentioned grounds. As a result, the appointment of legal or natural persons as supervisors of arbitral proceedings in the Kingdom, other than the competent authority, constitutes a ground for nullity. 49 In another case, the Diwan nullified an arbitral award rendered without an approved arbitration agreement. There, the Diwan directed the arbitral tribunal to proceed in deciding the case even though the arbitration agreement had not been approved by the Diwan. The arbitral tribunal proceeded with the process by relying on its communication with the Diwan, which included all the mandatory information; nonetheless, although it was acknowledged that the Diwan was at fault for having failed to inform the arbitral tribunal as to the requirement of confirmation of the compromis, the award was considered null and void because it breached the relevant legislation. 50 There is a dispute whether the competent authority exercises supremacy over arbitral proceedings even in those cases where the tribunal is seated abroad. A literal interpretation of article 18 of the Arbitration Act 51 may be understood as providing the supervisory authority with the power to act as an appellate body. However, case law clearly regards the supervisory authority as a lower court and the arbitral tribunal as supreme under such circumstances. Consequently, the Diwan will not have the power to supervise arbitral proceedings taking place 46 Implementing Rules, art. 7. 47 Al Kenain, supra n. 9 at p. 49. abroad and the appropriate lex arbitri under such circumstances will remain the law of the seat state. It is thus evident that Saudi legislators did not wish to frustrate arbitral proceedings held abroad, even when there was a Saudi element in the case, and have refused to impose Saudi lex arbitri to such cases. In case 53/ T/4 of 1415 H (1995), the Committee stated that:
because the term 'competent authority' in the Arbitration Act and Implementing Rules does not specify the degree of the court, the supervisory authority should apply its own rules of procedure. With regard to the Diwan, we consider it a second degree court after the arbitration tribunal; therefore, the Diwan should apply its own rules of procedure and the Diwan's duty is to uphold or reject the decision of the arbitration tribunal only. 52 Therefore, the weight of evidence suggests that where the seat of the arbitral tribunal is outside Saudi Arabia, the competent authority's usual power of confirming the compatibility of the compromis with Saudi law is inapplicable.
Finally, although state-investor arbitration is not within the purview of this article, some mention is warranted in terms of explaining whether a degree of confirmation is required thereto. The long-lasting negative impact on the Saudi psyche from the ARAMCO arbitration is reflected in article 8 of the Implementing Rules and article 3 of the Arbitration Act, following from the dramatic Council of Ministers Resolution No. 58 of 1963 53 (adopted in the immediate aftermath of the award), and the Deputy Minister of Commerce's Circular No. 3/9/sh/331/ 9/2903 of 13/03/1399 H (1979). 54 These legal instruments make it clear that with respect to arbitral disputes to which a government entity is a party, the latter shall prepare a memorandum about the arbitral process and include therein the subject of the dispute, the justification for arbitration and the names of the parties. This memorandum is to be submitted to the President of the Council of Ministers in order for it to consider approval of the arbitration agreement. Some governmental entities are allowed to insert arbitration clauses in their contracts with private parties, but in all cases the Council of Ministers should be notified of the award rendered in relation to such disputes. 55 In practice, if a governmental entity wishes to resort to arbitration for the settlement of a dispute with a third party, it is obliged to first obtain approval from the President of the Council of Ministers; however, a governmental entity may incorporate an arbitration clause in its contracts without approval from the President. 56 b
(b) Committee for the Settlement of Banking Disputes
The Committee for the Settlement of Banking Disputes was established under the aegis of the Saudi Arabian Monetary Authority (SAMA) with the aim of settling disputes between banks and their clients, where these arise from contracts and transactions that are unrelated to commercial guarantees, such as bills of exchange and letters of credit, jurisdiction over which is vested in the other three competent authorities. 57 According to the Royal Decree establishing the Committee, banking disputes may no longer be referred to Shari'a courts or the Commission for the Settlement of Commercial Disputes, unless otherwise expressly authorised, but instead should be referred to the Committee. The new Committee has been granted a wide field of discretion by its founding decree. 58 In order to enhance the authority and functions of the Committee, the Minister of Justice officially informed all Shari'a courts about the Committee's exclusive rights and instructed them under strict terms to cease entertaining banking disputes. 59 The Committee's competence in hearing banking disputes is exclusive. Disputes of this nature exist where at least one of the parties is a bank and the subject matter of the dispute relates to a banking operation. 60 As provided in article 10 of the Regulation of Internal Procedures and Rules for the Function of the Committee, the parties may agree to refer their dispute to arbitration, either as an arbitration clause in their main contract after a dispute has arisen, or even during the procedure before the Committee. Thus, the option of arbitration is not precluded on the grounds of the Committee's exclusive competence. As arbitration clauses are considered to be valid, the question arises whether the Committee can act as a supervisory authority over arbitral proceedings under the Arbitration Act of 1983, in the same manner as the Diwan and the other two afore-mentioned entities. The Arbitration Act provides that the competent authority possesses a supervisory role over all stages of the arbitral proceedings. On the one hand, the Committee is the competent body for settling banking disputes, but on the other hand, the Committee's Regulation of Internal Procedures and Rules points out that the Committee is not in actual fact a court 56 in the sense of Shari'a courts, nor a judicial body like the Diwan Almazalim. 61 The Regulation enables the Committee to refer disputes which it cannot itself determine to the competent court that would normally exercise jurisdiction had the dispute in question not been a banking one. This necessarily means that the Committee cannot be classified as a 'competent authority' for the purposes of the Arbitration Act and is, therefore, not endowed with the authority to supervise arbitration proceedings. In reality, the Committee is not a fully competent authority to settle banking disputes and most disputes of this nature are referred to a very large degree to the Diwan Almazalim in its capacity as a competent authority that supervises arbitration proceedings and reviews and enforces arbitral awards. 62 The enforcement of the Committee's decisions is severely obstructed since the Regulation does not explicitly provide which entity is responsible for enforcing its decisions and how this is to take place. The remedies available before the Committee include the freezing of the debtor's assets, entitlements or funds held by Saudi governmental agencies, or preventing the debtor from travelling outside the Kingdom. 63 Moreover, the Committee possesses the authority to prevent a debtor from conducting any further business with the government, governmental entities or even banks if said person did not participate in the settlement procedure and blocked any positive solutions. The Committee's jurisdiction encompasses also those cases involving claims of a debtor of a bank against the government or a governmental agency.
IV IV. LEGAL NATURE OF THE COMPROMIS UNDER SAUDI LAW AND HANBALI TEACHINGS
It is within the purview of the competent authority to recognise the legal validity of the arbitration agreement or clause. Article 6 of the Implementing Rules overcomes one of the main impediments to arbitration in Saudi Arabia which is the recognition of the arbitration clause. Prior to the Arbitration Act, the Shari'a courts did not recognise arbitration clauses as valid contracts under Islamic law, deeming them to constitute speculative contracts or conditions. They did, however, recognise compromis as valid contracts on the basis that they were not speculative as a dispute was actually present, in contrast to arbitration clauses. Article 6 specifies the minimum amount of information that must be inserted in the agreement. This includes a contractual undertaking by which the parties agree to the appointment of arbitrators, further adequately defining the subject matter and scope of the dispute and the names of the arbitrators. This obviously relates to a compromis. An agreement to arbitrate may also be made through an arbitration clause relating to disputes arising out of the main contract. 64
61 See generally, Albejad, supra n. 18. 62 Meyer-Reumann, supra n. 58. 63 Ibid. 64 Implementing Rules, art. 6.
The failure of courts to recognise arbitration clauses was a striking feature of judicial practice under the Commercial Court Code of 1931, rendering arbitration an impractical and time-consuming dispute settlement mechanism. 65 The norm was for courts to reject the validity of arbitration clauses because judges doubted their compatibility with Shari'a, deeming them to encompass a degree of uncertainty as to the parties' dispute. The rationale is astonishing to a non-Muslim lawyer, but it is perfectly logical under the prescriptions of Shari'a. Whereas a condition for the validity of an arbitration agreement is the existence of a dispute, where a dispute is stipulated in terms of a future event, strictly speaking the arbitration clause may be said to exist in a factual vacuum. Although this has never been an issue under Western contract law (and, in fact, insurance law, among others, is premised on future events), under Shari'a, a contract whose object does not exist at the time of its conclusion is invalid and is similar to a class of prohibited contracts, such as the selling of fish in the sea or birds in the sky. 66 On the contrary, Hanbali teaching, being the most flexible Islamic school in the field of commercial transactions, has always considered arbitration clauses as possessing a valid contractual nature, insofar as they are not in conflict with the purpose of the contract and not prohibited under the Shari'a. 67 The rejection of arbitration clauses in Islamic jurisprudence, therefore, has arisen as a result of the judges' misunderstanding of the contractual nature of such clauses.
Traditionally, a compromis under Islamic law requires the names of the arbitrators, the subject matter of the dispute, applicable law, the dates of the proceedings, as well as the seat of the arbitration. 68 These requirements have been historically associated with the famous incident of Tahkeem, between Ali, the fourth Caliph and Mu'awiyah, the governor of Syria, in the year 659 AD. A civil war had erupted as a result of the assassination of the third Islamic Caliph, Othman, which lasted for more than two years. With a view to ending the civil conflict, the dispute was submitted to arbitration by means of a written agreement, whereby the two parties agreed to appoint two named arbitrators, a provision on the time limit for rendering the award, the applicable law and the place where the award was to be made. 69 The same legal tradition was subsequently followed in the arbitration agreements between Saudi Arabia and ARAMCO, as well as that between Saudi Arabia, Abu Dhabi and Oman in the 1950s. 70 Under Saudi arbitration law, there is no need to determine the applicable law in the compromis or the arbitration clause because this will always 65 71 Under Saudi law, the existence of the arbitration clause does not affect the right of the parties to resort to litigation. Case law demonstrates that referral of a dispute to litigation in the presence of an arbitration clause constitutes an implied waiver of the parties' right to arbitrate. In decision 29/T/4 of 1413 H (1993), the Diwan emphasised the parties' right to insist on the recognition of arbitration as a valid contractual undertaking for settling their disputes. 72 For a while it was thought that referring a dispute to litigation entails a waiver of the parties' right to arbitrate, whereupon the arbitration clause ceases to have any legal effects. 73 Although this view was initially supported by decision 72/T/4 of 1411 H (1991), with which the Diwan rejected referral to arbitration where one of the parties was opposed to arbitration, the Review Committee of the Diwan was of an opposite view. It held that referring a dispute to litigation while an arbitration agreement is in existence, does not extinguish the parties' right to refer their dispute to arbitration. Subsequently, the Committee confirmed the nullification of the arbitration clause because the defendant raised his claim after referring the dispute to litigation. 74 The precise time when the right to arbitrate is waived by referring the dispute to litigation is yet to be clearly determined, although it is reasonable to suggest that it corresponds with the moment in time at which the dispute is submitted to the Shari'a courts or the Diwan.
It is not of concern to Saudi public policy that the arbitration clause has the effect of waiving the parties' right to refer their dispute to litigation. If one of the parties insists on his right to arbitrate, his claim should be submitted before referring the dispute to litigation, as is clear from Diwan decisions 95/T/4 of 1413 H (1993) and 142/T/4 of 1409 H (1989). 75 In the latter decision, the Review Committee of the Diwan emphasised that the parties have the right to refer their dispute to litigation even if they have a valid arbitration clause, since litigation is the primary method for settling disputes and arbitration is an exception, which itself has no bearing on public policy. 76 On the other hand, referral to litigation does not affect the parties' entitlement to arbitration. In case 27/T/4 of 1411 H (1991), the defendant argued that the plaintiff sued him before a court in the United States and that, therefore, that party had lost its right to resort to arbitration. The Committee determined that the initial referral to litigation did not affect the parties' right to arbitrate. 77 It is evident that the case 71 Sayen, supra n. 68 at p. 220. law is somewhat contradictory and it remains unclear whether referral of the dispute to litigation has the potential of annulling the arbitration clause, or whether said clause remains valid. It should be noted that, unlike common law and civil law practice where judicial precedent plays a significant role in subsequent judgments, Islamic courts are not generally bound by principles of stare decisis. Instead, Islamic courts rely principally on each individual judge or arbitrator's reasoning and understanding. 78 Thus, judicial determination is, to a large degree, personal and as a result produces significant legal uncertainty.
V V. LEX ARBITRI AND THE SIGNIFICANCE OF THE STATUS OF THE ARBITRATOR
Unlike arbitration statutes in non-Muslim countries, Muslim nations have historically required that arbitrators determining cases wherein at least one party is Muslim be themselves Muslim. Islamic law is clear on the prohibition of nonMuslims acting as arbitrators and there is general consensus among scholars that non-Muslims are not allowed to adjudicate any dispute involving a Muslim element within Muslim territory. This position is premised on the assumption that arbitration is simply another form of litigation. 79 The rationale was that since the substantive law of the agreement would by necessity be Islamic law, only a Muslim versed in it would be competent to interpret and apply it. 80 The Saudi Implementing Rules have not departed from this tradition. 81 The arbitrator must be a Muslim male of Saudi nationality or a Muslim male of any other nationality practising a liberal profession, or otherwise be a public official endowed with government approval to undertake the role of arbitrator. If there is more than one arbitrator, the chairman should be knowledgeable in Shari'a rules, commercial regulations, as well as the customs and traditions in effect in the Kingdom. 82 The appointment of sole arbitrators, as well as the validity of arbitral awards rendered by sole arbitrators, has been confirmed through continuous practice as well as by the decisions of the Diwan. 83 If the arbitration agreement provides for the settlement of the dispute by conciliation, then the arbitrators/conciliators do not have to be Muslims because this type of agreement is considered an agency contract under Hanbali jurisprudence, which non-Muslims are permitted to execute. 84 arbitrator and requires them simply to be Muslim males. In case 22/T/4 of 1413 H (1993), the Diwan Almazalim quashed the decision of the Committee for the Settlement of Commercial Dispute which annulled the appointment of an arbitrator on the ground that although a Muslim, he was not a resident of Saudi Arabia. The Review Committee of the Diwan added that such an additional requirement imposed an unnecessary restriction. 85 Further restrictions are imposed on the appointment of the arbitrators in respect of impartiality, independence and credibility. According to article 4 of the Implementing Rules, the following persons are excluded: those with an interest in the dispute; those convicted of a hadd (single of hodoud ), or penalty relating to a crime of dishonour; and those dismissed form public office by punitive decision or court-based bankruptcy, unless relieved therefrom. The same restrictions may be employed to challenge witnesses and evidence adduced as a result. The appointment of an arbitrator possessing any of these traits violates the principle that the arbitrator must be an adl. 86 The appointment of a fasiq (i.e. someone guilty of openly and flagrantly violating Islamic law and/or someone whose moral character is corrupt) is void because arbitration under Hanbali teachings is tantamount to litigation and therefore the arbitrator should possess all the characteristics of a court judge. 87 Article 5 of the Implementing Rules obliges the competent authorities to issue an official updated list of all licensed arbitrators; the list should be prepared by agreement between the Minister of Justice, the Minister of Commerce and Industry and the Chairman of the Board of Grievances. The courts, judicial commissions and Chambers of Commerce and Industry are notified of the list and disputants are at liberty to choose arbitrators from this list. The Ministry of Justice requires simply that prospective arbitrators pass an exam before qualifying. The exam is generally composed of a range of topics, such as the mandatory rules of Shari'a and the arbitration procedure under the Arbitration Act and its Implementing Rules, in addition to the laws and customs concerning the particular field in which the arbitrator intends to practice. 88 The test itself consists of a mere multiple-choice questionnaire that numbers 20 questions. The candidate may download it from the website of the Ministry and submit his responses by fax or post. Given that the questionnaire does not cover a series of important issues, such as public policy, rendering of awards, and rules of procedure, inter alia, it is obvious that the entire process not only lacks transparency, but moreover tolerates and sustains incompetence. 89 Not surprisingly, the credibility of such a procedure 85 If the arbitration agreement provides for the settlement of the dispute by means of arbitration outside Saudi Arabia, the agreement is valid only where the conflict of laws rules so permit and one of the parties to the arbitration is not a Saudi national. In decision 155/T/4 of 1415 H (1995), in which the defendant, a foreign company, requested that arbitration should be held outside Saudi Arabia, the Committee decided that the defendant was bound by the Saudi law of arbitration, ordering therefore that the arbitral tribunal be seated in Saudi Arabia, apply Saudi substantive law on the merits of the dispute, and be supervised by the Diwan Almazalim. 91 It is crucial to emphasise, however, that were a different law to apply with regard to the merits of the dispute, the Diwan would not oppose arbitral proceedings conducted outside the territory of Saudi Arabia, as was the case in decision 43/T/4 of 1416 H (1996). There, the parties to the dispute, a Saudi and a US corporation, entered into a distribution agreement that contained an arbitration clause stipulating that future disputes were to be referred to the US State of Iowa. The Diwan rejected the claim that the dispute should have been settled in Saudi Arabia, holding that in the case at hand, other foreign laws were also applicable, besides Saudi law. Moreover, when the US party insisted on enforcement of its entitlements under the arbitration clause, the Diwan asked the parties to refer the dispute to their chosen contractual forum. 92 Where all the parties to the arbitration are Saudis and the dispute is subject to Saudi law, there exists no right to arbitrate outside Saudi Arabia, or on the basis of foreign laws, as this would violate Saudi public policy. In case 143/T/4 of 1412 H (1992), the Saudi disputants agreed to refer their dispute to arbitration in Zurich under the ICC's Rules of Procedure. Given that all the parties and the subject matter were only of Saudi concern, the arbitration clause was by implication void as being contrary to public policy. The Committee commented in its decision as follows:
This dispute is subject to Saudi law and the arbitration clause providing for the settlement of the dispute by means of arbitration in Zurich under the rules of the ICC is null and void. Regardless of its contradiction with the Saudi law of arbitration and its Implementing Rules, this is an attempt to eliminate the jurisdiction of the Saudi judiciary over the dispute, which is against the public policy of Saudi Arabia.
The Committee decided that the arbitration clause was null and void and obliged the parties to refer the dispute to the Diwan Almazalim. 93 It is evident, therefore, as regards the issue of applicable law, that where a foreign element is present in a dispute, the Saudi courts will give weight to the place of actual performance. Nonetheless, the courts will not feel inclined to apply foreign laws in every case in which such laws would otherwise be applicable, but will instead grant the parties the choice of settling their dispute before a court or through arbitration in the given jurisdiction. Where, however, both parties are Saudi nationals, Saudi law will always be the applicable law as well as the lex arbitri.
VII VII. ARBITRAL PROCEEDINGS: NOTIFICATIONS, REPRESENTATION AND FAILURE TO APPEAR
In the previous sections we examined the determining role of the competent authority with regard to the compromis. The same authority enjoys, moreover, responsibilities vis-à-vis the proceedings themselves. The arbitral proceedings will be supervised by the relevant competent authority, which will appoint a clerk to act as a secretary for the arbitral tribunal. The duties of the secretary include establishing the necessary records necessary for the registration of the request for arbitration and their submission to the competent authority for approval. The clerk is also responsible for issuing the notifications 94 and communications provided in the Arbitration Act and for any other duties assigned to him by the competent Minister. 95 Such notifications include those pertaining to the time and place of the hearings and all communications between the tribunal and the competent authority, witnesses, experts and all other concerned individuals and entities. The arbitral tribunal is under an obligation to set hearing dates within a period not exceeding five days from the date of its notification of the decision approving the arbitration agreement and must notify the parties accordingly through the clerk of the competent authority. 96 Irrespective of whether these 93 Diwan Almazalim, Decision No. 143/T/4 of 1412 H (1992). 94 Whereas generally notifications are addressed to the physical persons named as the parties to the dispute, notifications to states are to be delivered to competent Ministers, regional governors or relevant heads of government authorities, in accordance with Implementing Rules, arts. 13-15. Where the dispute relates to companies, associations and private establishments, the notifications and communications are to be delivered to the main office as set forth in the commercial register to the chairman of the board of directors, or to the general manager, or to an employee substituting for such person; and with respect to foreign companies having a branch or agent in the Kingdom, to such branch or agent. See Implementing Rules, art. 15 and Law of Procedure Before Shari'a Courts, art. 18. 95 Implementing Rules, art. 9. In accordance with Arbitration Act, art. 8, the clerk of the relevant competent authority will be in charge of all notifications and notices related to the arbitration proceedings. 96 Implementing Rules, art. 10. notifications are carried out at the request of any of the parties or by an order of the arbitrators, the clerk should be assisted by the police and the local authority within the scope of their area of competence. 97 Notifications and communications are to be made exclusively in Arabic, addressed to all parties and must contain all the required information. 98 As regards representation, the parties should appear on the day of the hearings, either in person or through a representative pursuant to a power of attorney, or what is known in Arabic as Wakalah, issued either by a notary public, 99 a designated public authority, or as certified by the Chamber of Commerce and Industry. The option of appearance through a representative does not prejudice the right of the tribunal to require the personal appearance of a party, if circumstances so require. 100 The term Wakalah can be translated as proxy, but under the Shari'a the legal effects of a Wakalah are broader than a mere agreement between two persons wherein one simply acts on behalf of the other. It encompasses, in cases of unconditional Wakalah, the entitlement to assume fully the rights of the principal party. In Islamic law, the Wakalah is a flexible, sui generis, contract because of the freedom of the parties to dissolve it. It is dissolved, inter alia, by the death of the agent or the principal, regardless of each party's knowledge as to the death of the other. It may also be dissolved by resignation, recession, or any other ground relating to the dissolution of contracts. In the case of a conditional Wakalah, the contract terminates at the time of its execution. Where doubt persists, the power of attorney terminates on the day the final award is rendered. 101 It is required that the agent be qualified to accept a power of attorney, according to law of Saudi Arabia. 102 If one of the parties fails to appear before the arbitral tribunal and the tribunal is satisfied that said party was notified personally, it may decide the dispute in that party's absence if the parties have deposited in the arbitration file a memorial of their claims, defences, answers and supporting documents. 103 The award in such cases shall be deemed as if all parties were present. Where a party was not duly summoned, the proceedings will be postponed. If there is more than one defendant party and one of these was not duly summoned and all the defendants fail to appear, or the party not duly summoned fails to appear, the tribunal will, save under urgent circumstances, adjourn its hearings to a later date. In the 97 Implementing Rules, art. 11 and Law of Procedure Before Shari'a Courts, art. 15 determine that only the Umdah (otherwise known as the chief of the quarter), the police, head of the 'centre', or the chief of the tribe can deliver communications and notifications. 98 See Implementing Rules, art. 12. 99 The body responsible for issuing powers of attorney in Saudi Arabia is known as ketabat alad ' absence of any failure to notify, the award will be deemed made as if all parties were present. The same is true where a party or his representative makes an appearance at any hearing or submits a defence memorial, or a related document. If a defaulting party makes an appearance before the end of the hearings, the tribunal is obliged to reschedule the hearings anew, because the defaulting party can no longer be considered duly notified and absent. Therefore, any award issued without rescheduling the hearings anew will be null and void. There are strict conditions attached to the issuance of a judgment in absentia under Hanbali teachings. Article 18 of the Implementing Rules succinctly codifies the exceptional cases where the tribunal can render an award without the physical presence of the parties to the dispute. Under Hanbali teachings, an award rendered in absentia requires a judicial confirmation before its execution because the defendant may have a defence against the claim; nonetheless, as a general rule, the tribunal is not allowed to issue a judgment in absentia except as mentioned above. 104 The same applies mutatis mutantis in cases of renotification. 105 a
(a) Conduct of Proceedings
Under traditional Islamic practice, disputes were settled in public places. The judge or governor of a region sat in the mosque or his Diwan to hear and settle disputes. This tradition is reflected in article 20 of the Implementing Rules, according to which all cases must be publicly heard before arbitral tribunals, unless said tribunals decide otherwise, either at their own initiative or following a request by one of the parties. Accordingly, any member of the public is allowed to attend the hearings without restriction. 106 Where the arbitral tribunal decides to privatise the hearings, it cannot extend this option to the rendering of the final award, which must always be made in public. 107 This provision is evidently in conflict with one of the fundamental tenets and purposes of arbitration, which is confidentiality, which itself is considered one of the principal advantages of arbitration over litigation. 108 We have already stated that Saudi law does not view arbitral and regular court proceedings as being fundamentally different in legal nature. Some commentators claim that the objective behind the public nature of arbitral proceedings is to enhance transparency and impartiality. This position, however, is in stark contrast to current Saudi on-the-ground practice. As a general rule, Saudi court proceedings are held in public. In reality, however, persons not involved in the dispute cannot even enter the courtroom. In addition to the negative attitude of some judges to the attendance of members of the public having no direct interest in the dispute, the infrastructure of most courtrooms in 104 Ibn Qodamah, supra n. 17 at vol. 14, p. 96. 105 Saudi Arabia does not physically enable members of the public to attend court proceedings and the law is clearly out of touch with reality by imposing publicity upon arbitral proceedings when the public courts themselves do not apply the same principle to their own proceedings. Article 20 of the Implementing Rules is also supported by article 61 of the Law of Procedure Before Shari'a Courts, which states that the judge on his own initiative, or at the request of one of the litigants, can close hearings to the public in order to maintain order, observe public morality, or protect family privacy. 109 Although this provision does not contradict the Hanbali law of arbitration, its contemporary application is at odds with the internationally accepted private nature of arbitration. As a general rule, the arbitral tribunal is not allowed to decide the dispute without hearing all the parties and giving them an equal chance to present their evidence. 110 Moreover, reliance on the arbitrator's personal knowledge, without any further corroborating evidence, is inadmissible because the suspicion of bias may constitute a valid ground for challenging the award. 111 The typical procedure before a Saudi court or arbitral tribunal consists of three stages. First, the plaintiff raises his claim, which must be precise and detailed. The claim itself may be presented in writing or orally on the day of the hearing. At the second stage the arbitrator invites the defendant to answer the plaintiff 's claim, whereby the defendant may either admit the claim (iqrar) or deny it (nokoul). If the defendant denies the claim, the arbitrator will ask the plaintiff to adduce evidence (baiyenah), which will take the form of oral testimony. At the final stage, where the plaintiff fails to provide the tribunal with testimonial evidence, the arbitrator will administer oath (yameen or qasam). If the defendant swears that the claim is groundless, the claim will be dismissed if there is no further proof adduced by the plaintiff; however, if the defendant refuses to take the oath, the case will be decided in favour of the plaintiff. 112 In general terms, the chairman of an arbitral tribunal has the same duties and powers as a regular court judge. 113 The main difference between arbitration and litigation is the arbitrators' lack of enforcement power. Therefore, where arbitral tribunals are faced with issues that do not fall within their competence, such as forgery or corruption, the matter must be referred to the competent judicial or executive body. Under such circumstances, arbitral proceedings are suspended until such time as the crucial matter is resolved and a final and irrevocable resolution, whether through judgment or otherwise, has been rendered by the competent authority. 114 As a result, there is no right of imprisonment for misbehaviour before the tribunal. In case of misbehaviour, the chairman can only expel the person from the place of the hearing and report him to the competent authority. Shari'a judges, on the other hand, have the power to imprison. 115 Each arbitrator has the right to direct questions and interrogate parties or witnesses through the chairman of the tribunal. 116 Arbitral judges possess discretionary power to postpone a hearing where the parties so request in order to better prepare their cases. 117 Although not even Diwan decisions constitute legally binding precedent, in accordance with article 28 of the Implementing Rules, the parties may be asked by the tribunal to present any material that has probative value for the settlement of the dispute. 118 The Diwan has clarified that this may include foreign arbitral awards as precedent, provided they do not violate the Shari'a and Saudi public policy. 119 The arbitrator may order an investigation of the facts if these are relevant, admissible and material to the dispute, as well as depart from normal evidentiary procedure if he sees fit and provides justification. 120 Witness statements are admissible only if they are in conformity with the Shari'a, the witnesses themselves have reached the age of puberty, are not subject to any incapacity and are trustworthy. Non-Muslim witness testimony is admissible in all fields, except in relation to hodoud. The Shari'a requires a through investigation of witness trustworthiness because if there is any doubt, such testimony is inadmissible. Oral testimony is provided on-the-spot before the chairman at the request of one of the parties. Witnesses may be disqualified for reasons other than untrustworthiness, on the same grounds that a person may not be qualified to assume the role of an arbitrator. 121 Experts are treated and considered as witnesses for all legal purposes and can be challenged on the same grounds as witnesses and arbitrators. 122 Arabic is the official and only language applicable to arbitration proceedings. 123 This is true irrespective of whether the proceedings are at a written or oral phase. This language restriction is imposed upon all persons participating in the arbitral proceedings. Foreigners not versed in Arabic must be accompanied by an accredited translator who co-signs that part of the record of the hearing which was translated. Equally, given that Arabic is the official language in Saudi Arabia, all communications with and contracts entered into with Saudi governmental entities must be in Arabic. Although foreign parties may enter into contracts with the Saudi government in which an additional language is employed, where a dispute relating to the execution of the contract arises, it is only the Arabic text that is considered authoritative. 124 This principle was established through article 1 of the Basic Law 125 and was also supported by article 1 of the Law of Procedure Before Shari'a Courts, which states that Arabic is the official language for all hearings and communications and if a circumstance requires the use of another language, the relevant document or hearing should be translated into Arabic. 126 In Hanbali teachings, if one of the parties to the dispute does not speak Arabic and the arbitrator is not familiar with that party's language, an accredited translator must attend the hearing to assist in the proceedings. The translators should possess the characteristics of an adalah, or full legal capacity. 127 Where the parties reach an extra-judicial settlement to their dispute, they can request the tribunal at any stage of the proceedings to record their agreement, whether this is an admission, settlement, or waiver, and the tribunal will make an award based on the parties' agreement. 128 VIII 
VIII. CHALLENGING AND ENFORCING ARBITRAL AWARDS
Although the arbitral tribunal may not, during the review of the case and deliberation, hear explanations of one of the parties without the presence of the other party, nor receive memorials or documents unless the other party examines the same, it may exceptionally consider new documents if it deems them material and of probative value. If it does so, it may extend the date for pronouncing the award and reopen the proceedings by an intermediate award or interlocutory decision in which its reasons and justifications are duly recorded and the parties notified of the supplementary hearing dates. 129 All arbitral awards should be adopted by majority (except in cases of sole arbitrators) and should contain all the information for which the dispute was referred to arbitration. 130 Where unanimity has proven impossible, four methods are supported under Islamic law and practice in order to bring such a result about. First, when forming the arbitration agreement, the parties should insert an odd number of arbitrators. Secondly, where the parties initially decided on an even number of arbitrators and no unanimity was reached, they should seek the assistance of an external arbitrator who will decide the case according to his opinion. The external arbitrator is not allowed to come up with a new opinion; his job is to choose one of the available decisions only. 131 Thirdly, if the arbitrators fail to issue the award, the dispute can be decided by another tribunal or by a sole arbitrator. 132 This option may inconveniently prolong the dispute, which is contrary to the supposed speedy nature of arbitration. Fourthly, where unanimity was not reached even though the parties exhausted the above-mentioned methods, they can refer their dispute to litigation as a last resort. 133 In practice, if the arbitral tribunal fails to issue its decision within 90 days from the date of approval of the arbitration agreement by the supervisory authority, the case will be referred to the Diwan, which will either act as an external arbitrator and choose one of the available opinions, decide the case anew, or grant the arbitral tribunal a time extension. 134 When making the award, the arbitral tribunal should not act ultra vires by exceeding its terms of reference and examine issues not encompassed in the arbitration agreement. In case 33/T/4 of 1414 H (1994), the arbitration agreement required the tribunal to determine the amount of damages for the late performance of a contract. The arbitral tribunal thought it prudent to additionally determine in the same award the initial cost of the contract. The determination of this additional matter was rejected by the Diwan on the ground of exceeding the terms of the arbitration agreement. 135 The arbitral tribunal is responsible for correcting technical, typographic and mathematical errors. 136 It is also obliged to issue a supplementary award to explain possible ambiguities and uncertainties in the text of the arbitral award, which can only be issued following a request from the parties. 137 Where the parties fail to prevail over all of their claims, an award may be made apportioning the fees between them according to the determination of the supervisory authority or allocating the entirety of the fees against only one of the parties. 138 Any party may object to an order assessing the arbitrators' fees to the authority. The judgment of the competent authority is final. 139 The arbitral award becomes an enforceable instrument upon the issuance of the enforcement order, which is the responsibility of the supervisory authority. 140 The supervisory authority must dispatch to the winning party the enforcement copy of the arbitral award, which ends with the following statement: 'All government departments and agencies concerned are hereby requested to execute this judgment by all available legal means even if it may require the use of coercive force by the police'. 141 The supervisory authority cannot issue the enforcement order unless requested to do so by the winning party or third parties having an interest in the enforcement of the arbitral award. The enforcement request from third parties should be submitted to and accepted by the Diwan, provided that said third parties have an interest in the enforcement of the award, such as guarantors and creditors. The argument that such third parties possess no entitlement because they are not parties to the arbitration agreement has been rejected by the Diwan. 142 In addition, the competent authority should ensure that the party requesting the enforcement has an interest in the enforcement of the award, subsequently review the award itself and confirm that it does not violate the public policies of the Kingdom. 143 a
(a) Public Policy in Saudi Arabia
Public policy is of a great importance to arbitration, especially when it comes to the enforcement of an arbitral award, irrespective of whether this is a domestic or a foreign award. As a general rule, an arbitral award is unenforceable if it violates the public policy of the country where enforcement is sought. 144 This is also true in Saudi Arabia and is applicable to both foreign and domestic arbitral awards, despite the fact that the latter proceedings have by the time of enforcement already been very closely monitored by the supervisory authority. As a result, refusals to enforce are more common when setting aside foreign arbitral awards, because public policy in Saudi Arabia covers a vast area of practice that might be unknown to foreign arbitrators sitting abroad and applying non-Saudi lex arbitri. The following section aims to provide an overview of Saudi public policy, its sources and how it is applied in practice.
Public policy in the Saudi Kingdom is derived from three principal sources: (a) the Shari'a; (b) Royal power which itself is drawn from the Shari'a with an emphasis on public customs and public interest within the framework of the Shari'a's prescriptions; and (c) public morals. At the outset it should be noted that, historically, a distinction has been drawn by Muslim scholars between Shari'a and Islamic jurisprudence, or what is known in Arabic as fiqh. The concept of Islamic law was not in use at the time of the Muslim classical scholars and began to develop as a reaction to Western influence. The concept of Shari'a is broader than jurisprudence and the jurisprudence itself comes within (as do other concepts of Islam, such as Islamic creed and Quranic sciences) the umbrella of Shari'a. 145 Shari'a or Ash-Shari'a literally means the pathway or a way to be followed and the way that a Muslim has to walk in life. In its original usage, the term Shari'a meant the road to the watering place or path leading to the water, i.e. the way to the source of life. 146 From the latter point of view, Arab lexicographers have treated the term and developed it to mean 'the law of water' and in time it was extended to cover all aspects of Muslim life, both spiritual and that pertaining to the exigencies of everyday life. 147 Shari'a is best translated as the 'way of life' and Ash-Shari'a as the 'way of the Muslim life', which is wider than the mere formal rites and legal provisions. Islamic law may be defined as the entire system of law and jurisprudence associated with the religion of Islam.
The primary sources of Shari'a are the Qur'an and the Sunnah and there exists a closed number of other secondary sources or methods for adducing appropriate normative behaviour in response to new incidents and unregulated circumstances. These secondary sources are Ijma', Ijtihad, Qiyas, public interest, custom, or what is known in Arabic as Urf. The methods of Ijma', Ijtihad and Qiyas are employed in the light of current circumstances in order to shed light onto and analyse the Quran and the Sunnah. The sustained use of these secondary sources led to the creation of a body of law known as fiqh. 148 Western scholars tend to use the terms Shari'a, and Islamic jurisprudence as 'fiqh', interchangeably. The afore-mentioned distinction between the two should become clear and receive scholarly attention, given that Shari'a is the foundation of all doctrines formulated and developed under fiqh, whereas the fiqh represents a human understanding and analysis of Shari'a sources. 149 The term 'Saudi law' is more comprehensive than Shari'a and encompasses Islamic law and the Codes and Regulations adapted from other laws within the general framework of Shari'a principles. There are a few exceptions to this rule, particularly as regards Saudi legislation that is unrelated to Islamic teachings and principles, such as the Banking Control Law, because it regulates some activities that are clearly prohibited under Islamic law.
In Saudi Arabia, the Shari'a's primary sources, the Qur'an and the Sunna, have supremacy over all laws and man-made regulations or normative instruments. In the 1920s, King Abdul-Aziz attempted to codify the teachings of the four Islamic schools in a manner similar to that by which the Majalla codified Hanafi fiqh. Despite his best efforts, this project was vociferously opposed by certain radical scholars and did not materialise. In combination with his codification project, the King ordered Shari'a judges not to be bound by the rules of one school of fiqh, with the aim that the prevalence of one school should not have the result of abrogating another. 150 At the same time, however, some Ulamas had their own agenda; they not only opposed the King's reform plans, but, moreover, sought to exert pressure on judges in all Saudi courts with a view to applying exclusively Hanbali fiqh under the teachings of the late Scholar Ibn Taymiyyah. could eventually culminate at the expense of the Shari'a and ultimately lead to the promulgation of secular laws that have little or no connection with Shari'a. In practice, although the Saudi legal system is premised on Shari'a on the basis of Hanbali teachings, judges have the freedom to apply any of the four schools of fiqh. 151 This judicial latitude granted to Saudi judges is the direct result of the afore-mentioned order of King Abdul-Aziz to Shari'a judges. 152 Saudi judges currently rely on a number of legal commentaries (authored by recognised Islamic legal scholars) in the delivery of their judgments, but it should be noted that a codification of these dispersed commentaries is expected in the foreseeable future. Apart from Ibn Qudamah, the majority of scholars who authored these commentaries follow the teachings of the Hanbali scholar Ibn Taymiyyah. 153 According to article 7 of the Saudi Basic Law, the ruling regime derives its power from the Holy Qur'an and the Prophet's Sunnah, which have supremacy over all state laws. 154 Accordingly, the imposition of public policy restrictions within the Kingdom cannot be relied upon to violate Shari'a principles under any circumstances. The Basic Law even emphasises that even a temporary state of emergency during turmoil cannot violate article 7, which renders the Shari'a the only source of regulation in the Kingdom. 155 Just like Saudi law, the Kingdom itself as a political entity is inseparable from religion. 156 Regardless of his considerable regulatory authority, the King lacks the power to legislate in the very extensive field which has already been regulated by the Shari'a, in respect of which he is bound by the same duty of obedience as are all of his subjects. 157 Consequently, it can be said that the separation of law from religion is impossible in most aspects affecting public life in Saudi Arabia. Given the Kingdom's political structure as an absolute monarchy, the King is endowed with authority to promulgate regulations by issuing such royal decrees that supplement existing Shari'a rules with a view to adapting to new circumstances, especially in relation to trade and commerce. 'In doing so, the Government tries to balance traditional prospects against modern needs.' 158 Royal Decrees can also be considered a codification of some aspects of Shari'a law. This codification is achieved with the assistance of foreign laws and common practices which do not necessarily violate Shari'a principles. The decisions of judicial bodies have little impact on public policy, because in Islamic legal practice they merely offer an interpretation of the Shari'a and relevant Royal Decrees and are, moreover, subordinate to these.
What exactly constitutes public morals, interests and customs is not clearly delineated in Saudi law. What is abundantly precise, however, is that anything that is deemed as violating the Shari'a would certainly fall outside acceptable public policy constraints. When discussing about Saudi society in search of public morals and interests, it should be noted that the terms Deen, which means religion, and Adat, meaning custom, have been used interchangeably. The reason for this lies in the fact that most customs and traditions have either been derived from religion or upheld by it. This observation, however, may produce the result of restricting the enforcement of foreign arbitral awards in cases where the outcome of an arbitral award is contrary to Saudi public customs. The determination of the concept of public interest under Shari'a is derived through the use of the method of istihsan. The term istihsan may be translated as 'juristic preference'. 159 Another scholar preferred to translate it as 'public interest'. Conceptually, istihsan may be defined as the process of selecting one acceptable alternative over another, on the ground that the first appears more suitable for the situation at hand, even though the selected solution may be technically weaker than the rejected one. Equally, istihsan has been viewed as a process for selecting the best solution for the general public interest as a form of ijtihad. 160 Istihsan allows judges and scholars some flexibility when interpreting the law to allow for the infusion of elements deemed useful. In other words, istihsan constitutes a permit for the spirit of the law to prevail over its letter. 161 Slight divergences exist between the various schools. Hanbali scholars call it istislah, which may be translated as equity or public interest, whereas Maliki scholars refer to it as Almasaleh Almursalah, which denotes a departure from strict textual adherence in favour of public welfare. 162 The principal precondition for the validity of istihsan is its compliance with the principles of Shari'a. Nonetheless, there are situations where the non-application of a Shari'a rule is more beneficial for public interest than strict textual application. For instance, in the field of finance and commerce, the application of Shari'a may obfuscate socio-economic development, as is the case with so-called istisna' contracts. 163 (Kluwer, 1998) . Some scholars distinguished between the slam and istisna' contracts, but both seem to be based on the same theory; however, the slam is used mainly in respect of crops and carries a greater risk of a future discounted price. Istisna' contracts, on the other hand, are more common in construction and manufacturing and are more flexible in that they serve as financing and hedging tools.
the object of the contract must exist at the time when the contract becomes binding upon the parties. The requirement of the existence of the object at the moment of the conclusion of the contract was made to protect the parties from assuming any risk through hazard or uncertainty likely to harm party interests. 164 Public interest, therefore, required a relaxation of strict contract rules. This was done by Prophet Muhammad himself when he allowed Muslims to conclude contracts with future objectives under certain circumstances, even though the general rule requires otherwise. At present, public interest is determined by reference to specific suitable options within the framework of the main principles of Shari'a. The Kingdom maintains a negative list of activities excluded from foreign investment. This is a fine example of activities prohibited for the benefit of public interest. 165 When it comes to the protection of public interest, Saudi authorities consider the Shari'a at first instance, as well as the will of its population. King Abdullah bin Abdul-Aziz in one of his speeches to the Shura Council underlined the fundamental tenets of Saudi policy, stating that 'we will work in the interest of the religion, homeland, our citizens and our traditions'. 166 IX 
IX. CONCLUSION
In assessing a legal system that is fundamentally different to the types of legal systems that Western lawyers are used to, one must necessarily examine the underlying reasons for such diversity. In the case of Saudi arbitration law, it is evident that two reasons are particularly prevalent. The first concerns the Kingdom's troubled post-colonisation past, during which some of the arbitral tribunals determining cases to which it was a party rejected Islamic law as the law governing its contractual relations with third parties, even though this law was clearly stipulated in the relevant contracts. The frustration and embarrassment caused as a result had an impact far greater than merely downgrading the law of a particular country under the pretext that it was undeveloped and backward. Given that Islamic law does not only pervade all aspects of normative conduct, but also all other social and public conduct within Muslim societies, those arbitral awards were perceived as having broader implications about Islam and Muslim states. Moreover, Saudi Arabia is a very conservative country in every respect, whose official policy strives to strike a balance between tradition and modernisation. 167 The result in the Kingdom's contemporary arbitral law and judicial practice is hardly surprising. Disputes conducted in Saudi Arabia, or containing Saudi elements, are governed by the Kingdom's lex arbitri, which requires that not only the arbitration clause and compromis be submitted to a designated competent authority for approval, but that the proceedings be supervised by said competent authority throughout their duration, save where conflict of laws rules permit the parties to refer to a foreign jurisdiction. Western lawyers may at first glance find these restrictions as unduly compromising the benefits of arbitration, but closer examination reveals that equivalent procedures exist in developed arbitral fora. For one thing, both in Europe and North America the arbitration clause may be subject to scrutiny, either by the tribunal itself, or by reference to the courts of the lex arbitri. Equally, the parties are not generally free to turn to the civil courts during the course of the arbitral proceedings; institutional arbitration is to some degree monitored by the relevant institutions; and, where significant improprieties occur, whether in terms of corruption or other, the parties may approach the courts of the lex arbitri. Finally, some Western arbitral legislation provides that the award requires ratification by the courts before enforcement proceedings can be undertaken. 168 Moreover, as with Western public policy that is dictated by reference to local laws and perhaps social customs, so it is with Saudi Arabia that the Shari'a is the benchmark in respect of public policy. Under this light, Saudi arbitration law does not seem to differ much from its Western contemporaries. Why, then, is it deemed problematic? The primary reason is obvious; where a Saudi element is involved, the parties cannot escape been subjected to Saudi lex arbitri. They could, of course, arbitrate outside the Kingdom and avoid all the relevant problems, but their award would subsequently be unenforceable in Saudi Arabia. Furthermore, although in most countries there exists a consistent judicial practice that embraces the supervisory authority of civil courts over arbitral proceedings, in Saudi Arabia the situation is problematic. Despite the fact that the Saudi competent authorities (particularly the Diwan) do offer some jurisprudence as to their reasoning for either accepting or rejecting arbitration clauses (and the validity of the proceedings and compliance with public policy), there is no sense of precedent. 169 The judges decide on the basis of their personal opinions and are not obliged to adhere to any precedent, even if a decision of the Review Committee of the Diwan exists on a particular matter. Moreover, these cases are not generally accessible and it is telling that this is the first instance in which a compilation has been made with a view to their examination. As a result, arbitration remains a very speculative business, since the parties and their lawyers navigate through legal uncertainty. From an international law point of view, it may be argued that the decisions of all competent authorities are an expression of state practice on the basis that they are organs of the state. Thus, even if their decisions carry no binding precedent within the Saudi legal system, at least said decisions reflect the will of the Kingdom and bind it in its international relations. In any event, there is no doubt that a Hanbali arbitration law does exist, which itself informs Saudi arbitral law. Our analysis has demonstrated that this Hanbali corpus of law is in fact more flexible than Saudi law, particularly on the ground of interpretative techniques. This finding should dismiss the notion that Hanbalism is an archaic and backward-looking institution.
Parties intending to draft arbitration clauses and undertake arbitral proceedings in Saudi Arabia, or elsewhere in cases where a Saudi element is involved, should ensure that they are fully compliant with Shari'a law and Saudi public policy. Given the requirements regarding the status of arbitrators, foreign lawyers dealing with such disputes must constantly be alert as to reliable arbitrators that fulfil these exact criteria.
